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"For the reasons noted above, using the market price to
measure the value of the firm is simply not viable for the
types of cases to which the appraisal remedy applies. As
noted, the financial markets will price the firm based on
the plans of the controller. If the market believes that the
controller will under-manage the firm, the price will fall
to reflect this fact. Critically, the controller is not
deterred from doing so since the market for corporate
control is absent. If the shares' current market price were
used to value the firm, the controller would be
encouraged to under-manage, since the more it did so, the
less it would have to pay for the minority interest in a
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"The remaining question is whether courts should defer
to market price when fixing fair value. In answering this
question, it is important again to recognize that most of
the transactions now generating appraisal claims are
cash-out mergers. Cash-out mergers are typically
accomplished at a premium to the prevailing market
price. As a result, if a court defers to market price in
assessing fair value, the appraisal remedy will be of no
value to a dissenting shareholder. Presumably,
legislatures in the many states that have enacted appraisal
statutes without market exceptions, and legislatures such
as Delaware's which make the market exception
inapplicable to cash-out mergers, did not intend to
provide a usel ess remedyéA remedy t ha
market price that is less than the merger price is no
remedy at all."
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"Shareholders want appraisal statutes to provide
minority investors with some protection from abuses
by majoritarian investors. They claim that the existing
appraisal remedy doesnot do so becau
technical, difficult to use, expensive, and risky. Rather
than elect appraisal, dissident shareholders routinely
file class-action fraud or breach-of-fiduciary-duty
suits against boards of directors, claiming that
virtually every fundamental corporate transaction is
the product of wrongdoing.”

(Thomas, at 2)
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"Many asset-valuation models have their roots in
the discounted cash flow (DCF) principle, which
states that the intrinsic value of any asset is the
present value of all its expected future cash flows
to the investor, discounted at the appropriate risk-
adjusted discount rateé For stock:
cash flows are cash dividends during the holding
period and the sales revenue after selling the
stocks at the end of the holding period."

(Haim Levy & Thierry Post, Investments 493
(2005))
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"In the case of a business, profit can be made and
budget set, usually based on past performance, but
any predictions of what might be achieved more
than a year in the future is usually proved to be
wrong to a greater or lesser degree. Profit forecasts
may well be made with a great deal more
sophistication t han i n simpl e met ho
nevertheless rarely predict that a company with at
some time in the future either make a loss or at least
suffer a large fall in profits. That is nevertheless what
will befall most companies at some time or other.

The discount rate adopted, while no more subjective
than the price/earnings ratio used in an earnings-based
value, will usually be based on norms within the
venture capital industry or what the acquiring
company considers appropriate, rather than rates
derived from actual sales. The value produced is
particularly sensitive to the discount rate adopted and
different perceptions can lead to widely differing
results. This is also true of earnings-based values and
the price/earnings ratio, but of starting from a figure
based on comparison with the market, the necessary
justification can be given to any adjustments.
Adjustments to a discount rate will start from a less
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